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1. Introduction

In recent years, an increasing number of humanitarian actors, including governments, official
donors, UN agencies and NGOs, have adopted the language of human rights and human
rights-based approaches (HRBA) in their policies and programming. In part, this trend is a
response to criticisms that humanitarian action was failing to promote human rights. To date,
however, there has been relatively little research on how far human rights can — or should —
contribute towards humanitarian outcomes. There are also some very real questions about
how far human rights instruments can be applied in situations of violent insecurity.

The first section of this paper examines the relationship between human rights law and
international humanitarian law (IHL). It suggests that IHL is fundamentally pragmatic,
intended to limit the suffering that war inflicts but not in itself to protect the more ambitious
claims of human rights. Human rights law, on the other hand, deals primarily with the
relationship between the individual and the state during peacetime. As a result, there is a risk
that those suffering from human rights abuses during situations of conflict and violent
insecurity may be left without effective protection in international law. This paper suggests
that more needs to be done to adapt human rights instruments to these contexts, and draws
on examples of recent legal initiatives to extend human rights protection to the victims of
conflict and insecurity.

For operational agencies, the question of what to do in the meantime remains to be
answered. The following sections consider the strategies available to agencies seeking to
promote human rights in situations of violent insecurity, including political advocacy and
HRBA to humanitarian programming. The paper suggests that whilst sharing a common core
of concern, human rights and humanitarian agendas may at times conflict, so that difficult
choices may have to be made. A clearer understanding of the trade-offs and limitations in
pursuing a HRBA in humanitarian crises is vital to informing these real-time decisions.

2. Human rights, international humanitarian law and conflict

When faced with widespread human rights violations in situations of conflict, it is often
assumed that what is needed is more effective enforcement of human rights law and
principles. In reality, it may be that the legal framework for the protection of human rights in
conflict situations needs to be revisited if it is to provide an effective basis on which to act or
to advocate. The following sections explore the applicability of human rights law to situations
of conflict; the scope of international humanitarian law in terms of protecting human rights;
and the increasing convergence between these two bodies of law as attempts are made to
bridge the protection gap in conflict-related crises.
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Human rights law and conflict

Human rights are both a moral and a legal construct, formalised in the international system
through a range of legal and diplomatic instruments. These instruments derive their authority
directly from the voluntary agreement of sovereign states. The conventions themselves are
not binding on those states which are not signatories and only the UN Convention on the
Rights of the Child has been nearly universally ratified.

The human rights legal framework evolved as a means of limiting the arbitrary or excessive
power of the state against the individual. The changing nature of war and the state in the
post-Cold War world presents significant challenges to this. Particularly since the 1990s, the
most acute threats may stem from lack of protection afforded by weak, failed or fractured
states, and the arbitrary or excessive use of force by non-state actors. There is a need,
therefore, to develop an effective framework of international law that can be universally
applied - across contexts and across the increasingly blurred divide between peace and war.
Central to this is the challenge of binding not only all states, but also non-state actors.

International human rights law is primarily concerned with the relationship between the
individual and the state in times of peace; its direct application to situations of armed conflict
or violent insecurity is limited (Dugard, 1998). Unlike under humanitarian law, states are
permitted to derogate from certain civil and political rights under conditions of ‘public
emergency’, except for a certain core of fundamental rights laid down in each treaty,
including the right to life, the prohibition on torture and inhuman punishment or treatment, the
prohibition on slavery, and the principle of non-discrimination. However, it could be argued
that even fundamental, non-derogable rights, such as the right to life, are inevitably violated
by war. Since human rights are not based on a particular context, determining what
constitutes arbitrary deprivation of life requires a greater level of detail than the provisions of
human rights law provide.

Human rights law constitutes a powerful political tool in structuring the relationship between
the individual and the state. However, in weak or failed states, or where part of the territory is
contested, the capacity or will to fulfil the sovereign responsibility of protection may be
absent. In such cases, the state may retain legal capacity but it has ‘for all practical purposes
lost the ability to exercise it ... there is no body which can commit the State in an effective
and legally binding way’ (Thurer, 1999). As a result, states in which individual rights are most
vulnerable to violation may be precisely those which are least able to offer protection (ibid.).

Furthermore, whilst human rights law includes both prohibitions and duties to act (including
the provision of basic healthcare and education), these rights are subject to the state’s
capacity to deliver. The requirement that economic and social rights are to be realised
progressively recognises the fact that it is not possible legally to require someone to do
something which is beyond their means. Since human rights law requires strong and stable
government, ‘it seems impossible to envisage meaningful human rights protection in a failed
state’ (Kracht, 1999).

Perhaps the most pressing limitation of human rights law is that it is primarily concerned with
the organisation of state power vis-a-vis the individual (Kolb, 1998). It therefore has little to
say about the duties of other parties, including belligerents, non-state actors and
humanitarian actors during conflict. In situations of violent insecurity, non-state actors are
often the primary abusers of human rights. They may also be in de facto control of significant
parts of the country or population, sometimes for prolonged periods, and yet not subject to
the same legal obligations as state authorities to protect the human rights of civilians in areas
under their control.

The difficulty for human rights organisations relying on legal remedy is that, in the face of
gross violations, advocacy may be reduced to a mantra of ‘stop doing that’, without any
provision to support the duty-bearer or to substitute for them. By the same token, economic



and social rights have tended to be largely absent from the agendas of international human
rights organisations. Whilst some have in recent years begun to address economic and
social rights, the focus is on violations which can be address using the same methodology
and criteria as for civil and political rights. This means being able ‘to identify a rights violation,
a violator, and a remedy to address the violation’.* In complex emergencies, this discourse
leads more naturally to punitive than to remedial or palliative approaches. For their part,
humanitarian actors tend to operate in contexts where the state lacks the will or capacity to
remedy the situation, and their options range between assisting state actors (the duty-
bearers) and substituting for them. Neither of these approaches, however, is adequate to
address issues of civilian protection in situations such as Darfur, where agencies are having
to look for new strategies to address protection issues in their advocacy and programming.

Humanitarian law and conflict

International humanitarian law is embodied in the Geneva Conventions of 1949, nearly
universally ratified, and their Additional Protocols of 1977. The second Additional Protocol
applies to situations of non-international conflict and builds on the provisions of Common
Article 3 of the 1949 Geneva Conventions. Some of the Protocol's provisions constitute
principles of customary law and so are binding on all parties to a civil war. Common Article 3
itself has customary legal status and provides a core minimum set of protective provisions for
those who take no direct part in hostilities.?

Humanitarian law is designed specifically for situations of armed conflict but does not in itself
protect human rights. This is because, firstly, it applies only to particular categories of people
(prisoners of war, the wounded and sick, non-combatants and civilians), by virtue of their
protected status under the law. It does not apply to all humans by virtue of their humanity.
Secondly, human rights have never effectively been framed within the legal duties of
humanitarian law (Saulnier, 2004). Rights conferred by IHL are derived from the duties which
the law imposes and not the other way round; the focus is not on the rights of the individual
but on the obligations of particular duty-bearers. Humanitarian law does not offer individual
redress or compensation to individuals on the basis of rights. Perhaps most importantly, the
scope of IHL is much narrower than human rights and it does not address many of the
human rights enshrined in the Covenants.

Nonetheless, in many respects, IHL may be better placed than human rights law to realise
basic rights in conflict. IHL includes, for example, a prohibition on starvation as a weapon of
war, and a duty on those in control of a territory both to provide for a population’s needs and
to permit external relief.

IHL, unlike human rights law, applies to any party to a conflict: it can bind non-state actors®.
The provisions of IHL provide specific, detailed rules governing both the conduct of
belligerents and their duties towards those affected by the conflict. This level of detail is
lacking in human rights law. For example, IHL clearly defines roles in relation to missing
persons during wartime, yet human rights law is underdeveloped in terms of the duties of
states to provide information about detainees or search for missing persons towards missing
persons (Heintze, 2004: 795), offering limited means to address ‘disappearances’.

1. See http://www.hrw.org/doc/?t=esc.

2. Though not couched in rights terms, Article 3 is roughly equivalent in scope to the protection afforded by the
core non-derogable human rights.

3. Thus, the UN’s Special Rapporteur on Sudan used common Article 3 of the Geneva Conventions in an
assessment of the conduct of the Sudan People’s Liberation Army (SPLA), including indiscriminate attacks on
civilians, rape, mutilation and looting (UN Doc. E/EC.4/1994/48, cited in O’Donnell, 1998). The SPLA
subsequently agreed to respect Protocol Il of the Conventions, which relates to non-international armed
conflict, even though it had not been ratified by the Sudanese government. The reports of Special Rapporteurs
on torture, extrajudicial executions and violence against women in Colombia in the late 1990s also employed

humanitarian law as the necessary basis for addressing violations by non-state actors (O’Donnell, 1998).
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Towards a convergence between human rights and humanitarian law

Neither IHL nor international human rights law alone provides an adequate legal framework
for the protection of human rights during conflict. In recognition of this, agencies and
advocates are increasingly drawing on both bodies of law to find the best legal means
available. IHL, for example, has been used to interpret the meaning of human rights
provisions during conflict. For example, IHL provisions on the indiscriminate use of
landmines or the use of chemical weapons have been used to interpret the human rights
prohibition against the arbitrary deprivation of life. In this sense, IHL has been seen as a
complement to human rights law (see e.g. Bruscoli, 2002).

In recent years, human rights organisations have also recognised the importance of IHL.
Amnesty International used IHL to assess a government military action for the first time in
1996 in southern Lebanon (Brett, 1998). Since that time, much of the advocacy work of
international human rights and humanitarian agencies has emphasised a convergence
between the two bodies of law; the distinction between IHL and human rights law is no longer
seen as particularly important.

However, to date, human rights courts have been at best ambiguous in how far they are
prepared to employ IHL provisions in their rulings. In 2000, in a case concerning the
execution of six unarmed civilians by the Colombian police, for example, the Inter-American
Court overturned a position previously taken by the Inter-American Commission on Human
Rights on the basis that it was not competent to apply international humanitarian law directly
(The ‘Los Palmeras’ case, Inter-Am.Ct.H.R (Ser.C), No.67 (2000), cited in Heintze, 2004:
804).

Humanitarian law, even if fully utilised by human rights courts, is fundamentally pragmatic in
its aims and modest in its ambitions. It does not seek to prevent or influence the course of
war, or to judge the justness of its cause, but to set out rules and principles governing its
conduct which aim to alleviate the worst of the suffering. Even if it currently offers the best
protection available, IHL does not in itself ensure human rights. Recognition of this led the
ICJ to the opinion that, since human rights norms could not be applied ‘in an unqualified
manner’ to situations of violent insecurity, human rights needed to be inserted into the
structure of international humanitarian law (Heintze, 2004: 797). Given the much greater
scope of human rights ambitions, it could be argued that, rather than requiring IHL to carry
human rights on its much narrower shoulders, what is needed is an effective convergence of
the two branches of law, so that the legal ‘grey zones’ between the law of peace and the law
of war are ‘filled by the cumulative application of human rights law and international
humanitarian law, thereby guaranteeing at least minimum humanitarian standards’ (UN Doc.
E/CN.4/Sub.2/1991/55, cited in Heintze, 2004: 791).

This was the viewpoint advocated in the UN Declaration of Minimum Humanitarian
Standards in 1990 which laid out a set of principles ‘applicable in all situations, including
internal violence, disturbances, tensions and public emergency, and which cannot be
derogated from under any circumstances’ (Doswald-Beck and Vite, 1993). However, this
Declaration is advisory only and has no legal force. It may be that for human rights to take on
a greater meaning in conflict situations, it will be necessary to develop human rights law
rather than IHL, to incorporate explicit provisions governing the interpretation and application
of human rights in situations characterised by violent instability, whether war or a state of
‘emergency’. Such provisions may refer to IHL, or go much further in their requirements to
apply the same standards of human rights to those affected by conflict. One example of such
a development is the UN Convention on the Rights of the Child (CRC) of 1989 and its
Optional Protocol relating to armed conflict.

The CRC is one of the only human rights instruments that formally recognises a
complementarity between human rights and international humanitarian law. It makes explicit
reference to IHL — specifically the provisions of Additional Protocol I, which state that children



are exempt from involvement in combat up to the age of 14 years. This provision did not,
however, go far enough for the CRC, which aims to secure the ‘best interests’ of the child up
to the age of 18. Thus, the Optional Protocol to the CRC, ratified in 2000, called on state
parties to take ‘all feasible measures’ to ensure that members of their armed forces below
the age of 18 took no direct part in hostilities, and that under-18s were not subject to
compulsory recruitment. The Optional Protocol is a recognition that humanitarian law may
not in itself remove the need for an explicit articulation of how human rights are to be applied
in conflict. There are two unusual characteristics of the CRC which make it a model worth
following. Firstly, it cross-references IHL, so that parties to the Convention agree also to be
held accountable to the relevant provisions of humanitarian law through the treaty’'s
enforcement mechanisms. Secondly, it attempts to adapt the provisions of a human rights
treaty explicitly to situations of conflict, so that both the rights of the child and the duties of
relevant parties in these contexts are clearly stated.

The CRC has proven to be a particularly useful tool in denouncing human rights violations
and persuading belligerents (both state and non-state actors) to change their behaviour. No
comparable instrument exists which guarantees the same degree of human rights in conflict.
This suggests that further attempts to incorporate the realities of conflict into the normative
and legal framework for human rights could carry significant benefits, both in terms of the
enforcement of human rights and in offering legitimacy and a clear basis for advocacy.

However, not all advocacy is human rights advocacy, or necessarily employs a human rights
framework. Humanitarian advocacy may include an explicit focus on human rights abuses,
but its primary aim is what the ICRC terms ‘responsibilisation’ — holding duty-bearers to
account for the obligations which international law imposes on them. It may also relate to
action on the part of those with the power to assist, redress or enforce — whether states or
specifically mandated agencies.

Under IHL, the ICRC has a specific mandate in each of these areas, as well as in the
dissemination and development of the law itself. The ICRC and the Movement it forms part of
adhere to certain fundamental principles, including humanity, impartiality, independence and
neutrality. The Office of the High Commissioner for Human Rights can also play an important
role in advocacy, for example in urging the UN Security Council to take action in response to
widespread human rights violations. The role of operational agencies, however, is less clear.
Whilst Unicef receives a special mention in the CRC, and the UN Secretary General’'s reform
programme has included efforts to mainstream human rights throughout all the UN's
agencies, their specific role and relationship to international legal instruments remains only
weakly articulated. Agencies are left to determine what their specific role in relation to the
pursuit of human rights should be in their emergency programmes, and interpretations of
what is meant by a human rights-based approach remain highly varied.

3. Human rights-based approaches to humanitarian action

The past decade has seen an increasing number of international NGOs and agencies adopt
a HRBA to their work, and many agencies have been active in developing both policies and
guidelines for operationalising HRBAs. To date, however, much of the focus has been in
relation to development cooperation and programming.* There are very few policy
statements or agency articulations of what constitutes a HRBA to humanitarian
programming, how it would relate to humanitarian principles, or how to overcome the specific
difficulties of applying it in situations of conflict.

UNICEF formally adopted a HRBA to programming in 1998, amongst the first UN agencies to
do so. The approach means that all UNICEF programmes focus on the realisation of the
rights of children and women and are guided by human rights and child rights principles.
Programmes focus on developing the capacities of duty-bearers at all levels, as well as the

4. See for example UN (2003).



capacities of rights-holders to claim their rights. Equal emphasis is placed on outcomes and
the process by which these are achieved, so that participation, local ownership, capacity-
building and sustainability are essential characteristics of a HRBA. These are not easy
processes to manage in highly fractured, unequal or divided communities, or during
emergency situations. By its own admission, the agency still has some way to go in terms of
applying a HRBA to its humanitarian programmes.

Save the Children has the longest tradition of a HRBA, first framing its mandate in terms of
child rights in 1922. The agency was actively engaged in the development of the CRC and
particularly since its ratification in 1990, human rights and humanitarian action have been
seen as twin approaches towards the same overarching rights-oriented objectives, each with
the common goal of protecting and promoting children’s rights in emergencies. For this
reason, advocacy is written into Save the Children’s work as a core part of programming.
This includes identifying and drawing attention to human rights violations, and awareness-
raising at the local and international levels. In practice, this carries significant risks and
dilemmas for operational agencies, many of which continue to be navigated on a case-by-
case basis in the field.

Other multi-mandated NGOs, such as ActionAid, CARE, the Lutheran World Federation and
Oxfam have adopted a HRBA in recent years. For these, human rights have been regarded
as the necessary link between development and humanitarian work. A HRBA has been seen
as a way of addressing root causes and structural issues of marginalisation and poverty. It
has also been seen as offering a better framework for analysis and for thinking about and
responding to the political, social and economic causes of acute vulnerability and
humanitarian need. To this extent, human rights and humanitarian agendas are regarded as
essentially compatible and mutually reinforcing, with a HRBA providing the basis for a
stronger set of claims by those affected by humanitarian crises: as rights-holders rather than
as beneficiaries of charity. Nonetheless, in practice, agencies face a number of difficulties in
operationalising both humanitarian principles and a HRBA in crisis environments.

Some of these difficulties are not specific to situations of conflict. For example, the
‘indivisibility’ of human rights presents significant challenges in terms of resourcing, so that in
reality some rights have to be prioritised over others. In emergency settings, given the
pressure on agencies to respond quickly and to meet immediate needs, this is even more
challenging. Ironically, since all human rights are equal in value, decisions about which rights
to prioritise are made effectively by reference to humanitarian need, so that in practice,
adopting a HRBA may change little in terms of the content of humanitarian assistance in the
immediate term.

Secondly, rights may make conflicting demands, meaning that they cannot be achieved at
the same time or that the promotion of one right may be at the expense of another (Freeman,
2002: 5). For example, the increasing tensions between security and liberty rights since 11
September 2001 are testimony to the fact that deciding how to strike a balance between
various ‘indivisible’ rights cannot be settled by reference to rights alone (Saulnier, 2004).

There may also be questions about sequencing, since the fulfilment of some rights is likely to
be a prerequisite for being able to meaningfully exercise others. For example, health and
nutrition may be necessary for a child to benefit from schooling, and basic literacy and
education may be necessary in order to take advantage of certain civil and political rights.

As the previous sections have shown, the challenges of promoting and protecting human
rights are even greater in situations of conflict or violent insecurity. At the legal, policy and
programmatic levels, the relationship between a HRBA and humanitarian principles remains
one of the most contentious. Both make a set of fairly uncompromising demands on
operational agencies. The human rights principle of non-discrimination equates broadly to
the humanitarian principle of impartiality, but other aspects of the humanitarian agenda, such



as neutrality or the need to secure access to affected populations, may not always imply the
same course of action or form of response.

To take an obvious example, throughout the 1990s there was a growing awareness of the
potential, first noted in Biafra in the 1960s (Rieff, 2002), for relief aid to become integrated
into processes of violence and oppression, feeding into war economies (Angola, Sudan) or
playing into the hands of military strategies aimed at forced displacement (Ethiopia, Bosnia).
This leads to questions as to whether it is possible to provide humanitarian assistance
without supporting abuses. However, as Omaar and de Waal acknowledge (1994: 19),
withholding relief on this basis may be ‘tantamount to using starvation as a weapon’ and is
not only morally unacceptable but illegal under the Geneva Conventions. To date, most
agencies do not have formal policies or guidelines available for field staff on what a HRBA to
humanitarian action should entail in these situations, and how to make these real-time
judgement calls. Whilst it is unlikely that there are any blueprint solutions for this dilemma,
this is an area which could undoubtedly benefit from further policy development as well as
frank discussion about options available to field staff witnessing violations, and the limitations
and risks of various approaches. As Omaar and de Waal conclude, ‘Clearly, there is a
balance to be struck ... There is no easy resolution of the dilemma — what is important ... is
to recognise that the dilemma is real’ (ibid.: 9).

For similar reasons, Rieff (2002) argues that what he sees as the increasing marriage of
humanitarian and human rights agendas since the birth of modern humanitarianism in Biafra
is an historic mistake. Surveying the increasing complexity of humanitarian engagement in
complex crises, the crucial lesson is that not all good objectives can be reconciled (Rieff,
2002: 325). An obvious example is the tension between human rights advocacy and the
neutral and impartial provision of relief. The decision facing the ICRC half a century ago —
between speaking out about what it knew to be happening to Jews in Nazi-occupied territory,
or maintaining its strict interpretation of neutrality — appears in retrospect so clear a failure to
respect human rights that it constitutes ‘a permanent stain’ on the organisation’s moral
authority (Moorehead, 1998). In Biafra, the same dilemma (between speaking out and
maintaining access) led to the formation of Médecins Sans Frontiéres, yet turned out in
retrospect to be much less clear cut (see Edgell, 1975).

Whilst ‘responsibilisation’ of duty-bearers forms a core part of the humanitarian agenda, the
concern is with immediate life-saving interventions to alleviate suffering and protect lives and
livelihoods. For this reason, humanitarian action also includes ‘assistance’ to the duty-bearer
to deliver on obligations and ‘substitution’ for duty-bearers where they are unable or unwilling
to comply with obligations. In situations of protracted internal conflict, substitution in the form
of large-scale relief operations has often become the norm.

Attempts to resolve contradictions between human rights and humanitarian (or other)
agendas have sometimes been made by extending rights to cover neglected moral claims.
This underlies, for example, efforts to advocate a right to humanitarian intervention, or a right
to relief. It has also been argued that the provision of relief is rights-based in the sense that it
fulfils or protects a set of human rights claims (for example, the right to life or survival, food,
healthcare, shelter, and so on.) Clearly, the agendas of concern overlap. However, such
relief is provided not on the basis of social and economic rights but according to need. The
crucial distinction is between the content of a right, such as education, basic health provision
or food and sanitation, and the right on the part of the recipient to claim it.

Perhaps the more complex part of the debate is less how and whether humanitarian action
relates to human rights, and more the extent to which people’s claims to rights can be made
effective and on what basis (Darcy, 2004a). In protracted crises, humanitarian agencies have
sometimes become the primary providers of welfare services for large sections of a
population over long time periods. Recognising this relationship between a right and an
effective claim against a duty-bearer, humanitarian organisations have sought to assert the
right to a certain standard and quality of assistance, for example through the Sphere



Minimum Standards, to which agencies will hold themselves accountable. Such rights are
modelled along the lines of consumer rights or patients’ charters in public service provision,
and have been argued to constitute a form of quasi-contractual rights (Darcy, 2004b).

There is an obvious value in mechanisms to increase accountability, standards of
performance, and awareness amongst other parties of the minimum relief requirements of
affected populations. What is less obvious is the extent to which being able to claim certain
standards from relief providers relates to human rights. Sphere probably represents the most
comprehensive attempt to date to operationalise economic and social rights in the absence
of state provision. However, the detailed content of the minimum standards was drawn up
with reference not to international law (which lacks quantified welfare provisions) but to
agency best practice in meeting basic humanitarian needs. Sphere, as a voluntary code
developed by humanitarian agencies, applies primarily to the relationship between agencies
and beneficiaries in the context of existing interventions and does not constitute a basis for
effective claims in areas where agency presence is limited or absent. Its potential as a tool to
‘responsibilise’ the state or other duty-bearers is probably under-explored. Neither does it
reflect the indivisibility of rights, or the choice of the rights-holder about which rights they
want to claim. The point is not that such initiatives are not valuable, or even vital, but that
calling a code ‘rights-based’ does not necessarily imply that it carries the full force of the
rights in question.

The protection of civilians, despite being largely absent from Sphere, is another core area in
which humanitarian agencies have sought to incorporate human rights concerns. There have
been many valuable initiatives in this area over the past few years, particularly since
Rwanda.® To date, however, there is limited consensus amongst agencies about what
protection activities entail, and whether the objective is to ensure the security of recipient
populations or the wider aim of protecting the human rights of individuals in crisis-situations.
As a result, it is not always clear what agencies are doing differently in relation to protection
as a result of adopting a HRBA, and what is simply a matter of better programming in
situations of violent insecurity. Nonetheless, both raising awareness of protection issues and
mainstreaming these within humanitarian programming are welcome developments.

4. Punitive justice and international intervention

There are two further ways in which agencies have sought to protect and promote human
rights in situations of conflict and violent insecurity. These are through the mechanisms of
punitive justice, including international criminal tribunals and trials, and through advocating
for international military intervention to halt massive human rights abuses in the immediate
term.

The ICJ handles disputes between states in relation to major international treaties, including
the Genocide Convention. Until the establishment of the International Criminal Court (ICC) in
1998, there had been no comparable international mechanism for bringing individual war
criminals to justice. The Rome Statute of the ICC includes provisions from both bodies of
law, and has been heralded as a major development in enforcement of IHL and human rights
in conflict. Whilst the ICC has not removed states’ obligations to bring perpetrators to justice,
it can function independently of states in cases of wide-scale and systematic human rights
abuses or crimes against humanity. It can thus arbitrate on matters of humanitarian and
human rights law where national trials of rights abusers may be hampered a weak or under-
resourced judicial system.

The emphasis that human rights organisations place on judicial process is not necessarily
shared by humanitarian actors. To hold that formal justice makes a difference to
humanitarian outcomes necessitates certain assumptions about the impact of such

5. A fuller discussion of the protection agenda is regrettably beyond the scope of this paper. See Darcy (2005),
Protecting civilians: exploring the scope and limitations of humanitarian action, HPG Report (forthcoming)
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processes on human rights violators, such as a positive correlation between violations and
impunity, or between justice and peace. Such correlations have on occasion been highly
contested. In countries such as Cambodia and Mozambique, there has been considerable
discomfort about, and resistance to, the idea of criminal trials for crimes committed during
these countries’ protracted internal wars (Hayner, 2001: 195-99, 201). By contrast in
Argentina, mothers of the disappeared marched weekly in the public square demanding
information; in Guatemala, national NGOs pursued a strong information and advocacy
campaign for a truth commission in advance of the peace negotiations (ibid.: Ch. 12).

Ownership and agency are central to human rights. This requires a conception of moral
agency which recognises that the choice of whether or not to claim or exercise a right at the
expense of some other valued end is an essential part of having it, as opposed to being the
subject of it. However, international human rights organisations have tended to view the
process of justice pursued by international courts and tribunals as necessary to peace, even
where such processes have been seen by some to threaten a cessation of violence or to be
irrelevant to peace and reconciliation. For humanitarian agencies, the process of formal
justice has tended to be valued insofar as it is instrumental in improving humanitarian
outcomes. For many, the work of the ICC and the dilemmas about how (or even whether) to
provide information in support of its investigations has begun to challenge this neutral stance.

Perhaps the most pressing difficulty for operational agencies is that humanitarian crises
involve immediate humanitarian needs; timescales for effective legal remedy are likely to be
much longer. Where rights are violated and those responsible are not susceptible to pressure
and cannot be held immediately to account, both human rights and humanitarian actors are
faced with a dilemma of what to do in the meantime. Where the state is both duty-bearer and
the violator of human rights, this dilemma may be seen to underlie calls for immediate
punitive measures, from sanctions to ‘humanitarian’ intervention, in the name of rights. The
debate about the rights and wrongs of such action is beyond the scope of this paper, but
there are two points of particular relevance.

Firstly, human rights law does not distinguish between peace and war, nor in itself authorise
enforcement through military means. As a result, interpreting and applying its provisions, the
grounds for legitimacy (if any), and the duties of respective parties can only be achieved
through recourse to other frameworks and bodies of law. Military intervention is usually
justified according to drawn from ‘just war’ theory, which requires not only a ‘just cause’ and
‘right intention’ but also the likely ‘effectiveness’ and ‘proportionality’ of the means employed,
as a ‘last resort’ and with ‘proper authority’ (Brown, 2002). Human Rights Watch uses similar
criteria in determining its position in relation to military intervention (ICHRP, 2002). By
contrast, Amnesty International has refused to advocate or oppose military action ‘under any
circumstances, whether or not that intervention is aimed at preventing human rights abuses’
(ibid.).

During almost all of the high-profile human rights crises of the 1990s, international advocacy
groups criticised the UN and major states for failing to act decisively (ibid.). At the same time,
in terms of taking a position on military intervention, principles and frameworks available left
international NGOs with a quagmire of moral confusion. Even after the turn of the decade,
and half a dozen military interventions in the name of human rights, a meeting of
international NGOs concluded that overall, ‘there is plenty of confusion and no shortage of
contradiction in NGO responses’ (ibid.).

Secondly, using the language of human rights may not be helpful in devising solutions unless
the limitations of what humanitarian agencies can achieve in this regard are taken into
account. The failure of UN troops, mandated to protect relief supplies, to protect the lives of
those in the Bosnian ‘safe areas’ demonstrated the limitations of a right to relief in the
absence of protection of the ‘right to life’, in terms of safeguarding either human rights or
humanitarian outcomes. The Responsibility to Protect report of the International Commission
on Intervention and State Sovereignty concluded the need to cast the debate in different



terms, not as ‘right to intervene’ or ‘right to relief’, but as ‘responsibility to protect’. This
applies both to the state concerned and — where this state is unable to provide protection or
is itself sponsoring human rights abuse — to other states to ‘react’ to and ‘prevent’ abuses
and to ‘rebuild’ after an intervention (ICHRP, 2002). In September 2005, the UN World
Summit endorsed this concept, representing the first time outside a specific treaty context
that states have signed up in a general way to any significant limitation on state sovereignty.
The establishment of this principle provides the basis for a fully fledged norm of international
customary law.® For many agencies, a decade on from the UN'’s failure to intervene in
Rwanda, this represented a remarkable achievement.

The Summit did not, however, agree the specific criteria governing the use of force. The
focus also provides little guidance for NGOs on either their specific role in relation to
protection, or how to navigate the operational dilemmas of delivering assistance in a
politicised and military environment in which their perceived neutrality and independence
from governments (which are simultaneously donors and belligerents) cannot fail to be
affected. NGOs have an important role to play in pushing for agreement in both of these
areas.

The limitations of a classic human rights lens are also relevant to decisions about the most
appropriate form of intervention in cases involving protracted internal conflicts and a
proliferation of non-state actors (Somalia, Kosovo, Afghanistan). Here the concern is less
about protecting the rights of the individual against the state than with the tendency towards
increasing fragmentation of power, identity and groups. In Todorov's words, perhaps
increasingly, it is not tyranny which is the greatest evil, but anarchy (Todorov, 2002) —
characterised by weak, failed or predatory states which lack both the consent or obedience
for effective sovereignty and a rule of law capable of ensuring protection within its borders.
This is a very different problem statement and necessarily implies a different solution. How
effective punitive measures such as sanctions or military intervention are likely to be in such
circumstances is not always clear. In such contexts, rights need to be protected not only
against the state, but also through action which serves in the longer-term to strengthen, not
further fragment or erode, the state’s capacity for effective governance. This does not imply
simply bolstering or reconstructing a predatory state, but rather efforts to support what
remains of the public service infrastructure, or taking account of and utilising alternative
channels for providing security, protection and the underlying conditions of peace (Menkhaus
and Prendergast, 1995: 14).

These kinds of considerations must also form part of agencies’ thinking on whether to
advocate for military intervention; concern for the likely chances of success in improving the
situation on the ground has formed part of the reasoning of both humanitarian and human
rights organisations, for example, in relation to military intervention in Irag.’

5. Conclusion

Over the past decade, human rights and advocacy organisations’ increasing attention to IHL
has been an extremely valuable development in promoting human rights in situations of
violent insecurity. However, the protection afforded to people in these situations under both
human rights and humanitarian law remains imperfect. Human rights law is limited in its
application to such contexts and lacks the necessary level of detail in its provisions.
Humanitarian law does not in itself protect human rights. Recent developments such as the
CRC and the ICC suggest some examples of ways to bridge these gaps. Further investment
could also be made in increasing awareness amongst agency staff of international
humanitarian and human rights law and mechanisms, with more detailed guidance on their
implementation in situations of conflict.

6. Presentation by Gareth Evans at a meeting organised by the OneWorldTrust on the responsibility to protect, 15
September 2005.
7. See e.g. Human Rights Watch World Report (2004).
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Legal protection, however, even where applicable, may not in itself ensure humanitarian
outcomes within the timeframes necessary, let alone guarantee the fulfilment of rights. The
latter depends on functioning and effective mechanisms of enforcement, incentive or redress,
and on political responsiveness to the claims of rights holders. These prerequisites cannot be
assumed to exist in situations of armed conflict; other courses of action may be required in
the immediate term. Endorsement of the ‘responsibility to protect’ agenda represents a
potentially historic development in the international community’s commitment to responding
to massive human rights abuses, including genocide and ethnic cleansing. In order to
respond effectively, continued pressure to promote and develop the agenda, including
criteria governing the use of force, and strengthened capacity at the international or regional
levels, will be crucial to the success of future interventions.

Humanitarian assistance has been criticised for negatively impacting on the political contract
between rights-holders and the state. Such action in the form of ‘assistance’ to or
‘substitution’ of the duty-bearer, however, is not a denial of the importance of the political
contract, but a recognition that in certain contexts the state may be unable or unwilling to
protect or provide for its own people. The aim of humanitarian action in such contexts is
immediate life-saving intervention, to allow at least for the survival of individuals deprived of
effective rights. As such, humanitarian assistance may be seen as attempting to fill the void
between the rhetoric and the reality of human rights, for example, through filling gaps in basic
healthcare in the absence of an effective claim. What it does not and cannot do is ensure the
protection of rights themselves.

Furthermore, at an operational level, there may be conflicts between speaking out about
human rights abuses and maintaining access to affected populations. In the absence of well
developed policies or guidelines on implementing a HRBA in crisis situations, there is a risk
that the easy conflation of rights and humanitarian agendas may serve to obscure some very
real tensions between these agendas in practice. It may also conceal the need for choices to
be made about the most appropriate strategies and priorities for international response.
Acknowledgement of the dilemmas and increased awareness of the strategies available
would seem to be priorities in developing a realistic HRBA to humanitarian programming.

Ultimately, if we are serious about a commitment to human rights in humanitarian crises, we
need to recognise the limitations of various frameworks and strategies through which human
rights are articulated and applied, and invest in exploring examples of good practice at the
legal, policy and programmatic levels so that the continuing challenges and dilemmas can be
navigated in the most effective way.
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